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MEMORANDUM FI NDI NGS OF FACT AND OPI NI ON

CHI ECHI, Judge: Respondent determ ned the follow ng defi-

ciencies in, addition under section 6651(a)(1)! to, and accuracy-

IAIl section references are to the Internal Revenue Code
(Code) in effect for the years at issue. Al Rule references are
to the Tax Court Rules of Practice and Procedure.
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related penalties under section 6662(a) on petitioners’ Federal

i ncome tax (tax):

Addition to Tax Accur acy- Rel at ed

Under Sec. Penal ty
Year_ Defi ci ency 6651(a) (1) Under Sec. 6662(a)
2004 $18, 958. 00 -- $3, 791. 60
2005 32, 345. 15 $904. 75 6, 469. 03
2006 32, 089. 00 -- 6, 417. 80
2007 106, 881. 00 -- 21, 376. 20

We nust deci de whet her we shoul d sustain respondent’s
determ nations in the notices of deficiency that respondent has
not conceded. W hold that we shoul d.

FI NDI NGS OF FACT

Sonme of the facts have been stipulated by petitioner Wllie
Andrew Wi pple, Jr. (M. Wipple),? and respondent and are so
f ound.

At the tinme petitioners filed the petition in this case,
they resided in Georgia.

On Decenber 4, 2006, respondent received petitioners’ tax
return for their taxable year 2004 (2004 return). Petitioners
included with the 2004 return Schedule C, Profit or Loss From
Busi ness (Schedule C), for their taxable year 2004 (2004 Schedul e

C. In the 2004 Schedule C, petitioners clained a | oss of

2Respondent filed a motion to dismss for |ack of prosecu-
tion as to petitioner Mary Angela Wi pple (Ms. Wipple). W
shall grant that notion and shall enter the sanme decision with
respect to Ms. Wiipple that we shall enter with respect to M.
VWi ppl e.
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$55,419. In calculating that 2004 Schedule C | oss, petitioners
claimed, inter alia, cost of goods sold of $6,622 and depreci a-
tion and section 179 expense of $39, 115. Petitioners also
i ncluded with the 2004 return Schedul e E, Suppl enental [nconme and
Loss (Schedule E), for their taxable year 2004 (2004 Schedul e E)
In the 2004 Schedule E, petitioners clained a total rental real
estate | oss of $20, 043.

On Novenber 29, 2006, respondent received via facsimle
petitioners’ tax return for their taxable year 2005 (2005 re-
turn). Petitioners included wwth the 2005 return Schedule C for
their taxable year 2005 (2005 Schedule C). In the 2005 Schedul e
C, petitioners clained a | oss of $90,838. |In calculating that
2005 Schedule C | oss, petitioners clainmed, inter alia, cost of
goods sold of $16, 444; expenses for conm ssions and fees of
$8, 406, contract |abor of $25,778, neals and entertai nment of
$4, 083, and travel of $6,776; and ot her expenses of $30, 668.°3
Petitioners also included with the 2005 return Schedule E for
their taxable year 2005 (2005 Schedule E). In the 2005 Schedul e
E, petitioners clained a total rental real estate |oss of $6, 280.

On April 17, 2007, petitioners filed electronically their

tax return for their taxable year 2006 (2006 return). Petition-

3The ot her expenses that petitioners clainmed in the 2005
Schedul e C consisted of vehicle fuel assistance for sales repre-
sentatives of $4,988 and tel emarketi ng of $25, 680.
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ers included with the 2006 return Schedule C for their taxable
year 2006 (2006 Schedule C). In the 2006 Schedule C, petitioners
claimed a | oss of $94,459. |In calculating that 2006 Schedule C
| oss, petitioners clainmed, inter alia, cost of goods sold of
$49, 536 and expenses for comm ssions and fees of $9, 786, contract
| abor of $22,643, nmeals and entertai nment of $1,976, travel of
$13, 255, and utilities of $7,291. Petitioners also included with
the 2006 return Schedule E for their taxable year 2006 (2006
Schedule E). In the 2006 Schedule E, petitioners clained a total
rental real estate |oss of $25,000.

On April 15, 2008, petitioners filed electronically their
tax return for their taxable year 2007 (2007 return). Petition-
ers included with the 2007 return Schedule C for their taxable
year 2007 (2007 Schedule C). In the 2007 Schedule C, petitioners
clainmed a | oss of $266,996. 1In calculating that 2007 Schedule C
| oss, petitioners clained, inter alia, cost of goods sold of
$66, 912; expenses for car and truck of $27,340, conmm ssions and
fees of $15,949, contract |abor of $49,952, neals and entertain-
ment of $2,254, travel of $8,474, and utilities of $4,380; and
ot her expenses of $50,186.% Petitioners also included with the

2007 return Schedule E for their taxable year 2007 (2007 Schedul e

“The ot her expenses that petitioners clained in the 2007
Schedul e C consisted of telemarketing of $45, 654 and unidentified
expenses of $4, 532.
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E). In the 2007 Schedule E, petitioners clainmed a total rental
real estate |oss of $41, 557.

Respondent issued to petitioners a notice of deficiency for
their taxable years 2004, 2005, and 2006 and a notice of defi-
ciency for their taxable year 2007 (collectively, notices). In
t hose notices, respondent determned to disallow the costs of
goods sold that petitioners clained in the 2004 Schedule C, the
2005 Schedule C, the 2006 Schedule C, and the 2007 Schedul e C of
$6, 622, $16, 444, $49,536 and $66, 912, respectively. Respondent
al so determned in the notices to disallow the foll ow ng expenses

that petitioners clained in those respective Schedul es C

d ai ned 2004 2005 2006 2007

Expense Di sal | owed Schedule C Schedule C Schedule C Schedule C
Car and truck - - - - - - $27, 340
Depreci ati on and

sec. 179 expense $39, 115 - - - - 49, 677
Conmmi ssi ons and

f ees - - $8, 406 $9, 786 15, 949
Contract | abor -- 25,778 22,643 49, 952
Meal s and

entertai nnent -- 4,083 1, 976 2,254
Travel - - 6,776 13, 255 8,474
Uilities - - - - 7,291 4,380
O her expenses -- 30, 668 -- 50, 186

Respondent al so determned in the notices that petitioners
are not entitled in calculating “total incone” for their taxable
years 2004, 2005, 2006, and 2007, respectively, to the total
rental real estate |osses that they clained in the 2004 Schedul e
E, the 2005 Schedul e E, the 2006 Schedul e E, and the 2007 Sched-
ule E of $20, 043, $6,280, $25,000 and $41, 557, respectively.
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Respondent further determned in the notices that petition-
ers have interest incone for their taxable years 2006 and 2007 of
$182 and $94, respectively.

Respondent al so determned in the notices that petitioners
are subject to the additional tax under section 72(t) for early
w thdrawal s fromcertain qualified plans for their taxable years
2005, 2006, and 2007, respectively.

In addition, respondent determned in the notices that
petitioners are liable for their taxable year 2005 for an addi -
tion to tax under section 6651(a)(1l) and for their taxable years
2004, 2005, 2006, and 2007, respectively, for accuracy-related
penal ti es under section 6662(a).

OPI NI ON

M. Wi ppl e bears the burden of proving that the determ na-

tions in the notices that remain at issue are erroneous.® See

Rul e 142(a); Welch v. Helvering, 290 U. S. 111, 115 (1933).

Mor eover, deductions are a matter of |egislative grace, and M.
Wi ppl e bears the burden of proving entitlenment to any deduction

claimed. See INDOPCO, Inc. v. Conm ssioner, 503 U S. 79, 84

(1992). The Code and the regul ati ons thereunder required M.

Wi pple to maintain records sufficient to establish the anount of

SM. Wi ppl e does not claimthat the burden of proof shifts
to respondent under sec. 7491(a). On the record before us, we
concl ude that the burden of proof does not shift to respondent
under that section. See id.
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any deduction clained. See sec. 6001; sec. 1.6001-1(a), I|ncone
Tax Regs.

Respondent bears the burden of production with respect to
the addition to tax under section 6651(a)(1) that respondent
determ ned for petitioners’ taxable year 2005 and the accuracy-
related penalty under section 6662(a) that respondent determ ned
for each of their taxable years 2004, 2005, 2006, and 2007. See
sec. 7491(c).

I n support of his position that we should not sustain the
determ nations in the notices that respondent has not conceded,
M. Wiipple relies principally on his testinony.® W found M.
VWi pple’s testinony to be in certain material respects general,
vague, conclusory, uncorroborated, and self-serving. W shal
not rely on the testinony of M. Wipple to establish his posi-
tion that we should not sustain the determ nations in the notices

t hat respondent has not conceded. See, e.g., Tokarski v. Conm s-

sioner, 87 T.C. 74, 77 (1986).

M. Wi pple also relies on certain docunents of his that he
and respondent stipulated. Respondent made certain concessions
on the basis of sone of those stipul ated docunents. However,
respondent declined to make any concessions on the basis of the
remai ni ng stipul ated docunents of M. Wipple. W conclude that
t hose renmai ning stipul ated docunents do not establish M.

VWi pple’s position with respect to any of the determ nations in
the notices which remain at issue and to which those docunents
appear to relate. Moreover, except for M. Wipple s docunents
that he and respondent stipulated, M. Wipple did not proffer
any docunents at trial in support of his position with respect to
the determnations in the notices that remain at issue.
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Based upon our exam nation of the entire record before us,
we find that M. Wipple has failed to carry his burden of
establishing that we should not sustain respondent’s determ na-
tions in the notices that respondent has not conceded.’

We have considered all of M. Wipple s contentions and
argunments that are not discussed herein, and we find themto be
w thout nmerit, irrelevant, and/or noot.

To reflect the foregoing and the concessions of respondent,

Deci sion will be entered

with respect to M. \Wipple

under Rul e 155.°8

‘On the record before us, we find that respondent has satis-
fied respondent’ s burden of production with respect to the
addition to tax under sec. 6651(a)(1) for petitioners’ taxable
year 2005 and the accuracy-rel ated penalty under sec. 6662(a) for
each of their taxable years 2004, 2005, 2006, and 2007.

8See supra note 2.



